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RECENT CASES 525 

Negligence — Injury to Theatre Patron — Res Ipsa Loquitur.— 
Goldstein y. Levy, 132 N. Y. Supp., 373. — Held, that the falling of a shade 
from a chandelier in a theatre whereby a patron was injured, being an 
unusual accident, negligence on the part of the proprietor is presumed. 

The principal case is similar to others where the doctrine of res ipsa 
loquitur has been applied. Excelsior Co. v. Sweet, 57 N. J. L., 224 ; Boyd v. 
Portland, 41 Ore., 336; Chenall v. Palmer, 117 Ga., 106. But if there is 
any other cause to which the injury may be attributed the presumption will 
not hold. Zahneiyer v. Penn. Corp., 190 Pa. St., 350; Railroad v. Reilly, 212 
111., 506. But where the injury might have been due to the negligence of 
several distinct persons, the guilty party must be proven. Wolf v. Am. 
Tract. Assn., 104 N. Y., 30. Ordinarily the burden is on the plaintiff to 
prove a violation of a duty. Murphy v. Greely, 146 Mass., 196. A pre- 
sumption of negligence on the part of the proprietor arises with the injury 
but it may be overcome by showing due care on his part. Welch v. Durand, 
36 Conn., 182; Buch v. Barnett, 96 Cal., 202. 

Taxation — Right to Enforce. — State ex rel. Koeln, Collector, v. 
Lesser, 141 S. W., (Mo.), 888.— Held, that there can be no lawful collec- 
tion of a tax until there is a lawful assessment, except in the manner pre- 
scribed by law, and of property designated by law for that purpose. 

The assessment is an indispensable prerequisite to the validity of a tax 
against any individual ; for without a valid assessment there can be no 
lawful attempt to collect the tax or to enforce it against any specific prop- 
erty. Worthington v. Whitman, 67 Iowa, 190; Morrill v. Taylor, 6 Nebr., 
236. Mere irregularities in the. assessment will not affect its validity, but 
only such defects as go to the jurisdiction of the assessors, or deprive 
the taxpayers of some substantial right. Greenville v. Blair, 104 Me., 444. 
It is also notable that a statute passed to cure defects and irregularities in 
tax proceedings will not cure a want of assessment. People v. Holladay, 
25 Calif., 300. It has been held that in order to make a valid assessment 
there must be an exact compliance with the manner prescribed by law, 
Hough v. North Adams, 196 Mass., 290, but where the statutory provisions 
relating to a levy have for their object merely the information of the 
assessors, and intend to promote dispatch and system, they are directory 
only, and a failure to comply with such requirements does not invalidate 
the levy. State Auditor v. Jackson County, 65 Ala., 142; Atlanta Nat. Bldg. 
Association v. Stewart, 109 Ga., 80. If, on the other hand, the statutory 
provisions relating to the levy have for their object the protection of the 
taxpayer against spoliation or excessive taxation they are mandatory and 
must be followed. State Auditor v. Jackson County, 65 Ala., 142. Finally, 
all property within the jurisdiction of a state is subject to its taxing powers, 
except where specifically exempted, People v. Ravenswood Hospital, 238 
111., 137, Wolfe County v. Beckett, 127 Ky., 252, but, no property is liable 
to assessment under a particular tax law unless named or described in it, 
State Tax Commissioners v. Holliday, 150 Ind., 216, and only that which 
may properly be termed property is subject to a property tax. Arapahoe 
County v. Rocky Mountain News Printing Co., 15 Colo. App., 189. 



